City Council Chambers
29844 Haun Road
Menifee, CA 92586

City of Menifee
Finance Committee
Meeting Agenda

Lesa Sobek, Committee Member
Dean Deines, Committee Member

Thursday, May 28, 2020
11:00 AM Special Meeting

AGENDA
SAFETY ALERT
AS A RESULT OF THE COVID-19 VIRUS, AND RESULTING ORDERS AND DIRECTION FROM
THE PRESIDENT OF THE UNITED STATES, THE GOVERNOR OF THE STATE OF
CALIFORNIA, AND THE RIVERSIDE COUNTY HEALTH CARE AGENCY, AS WELL AS THE
CITY OF MENIFEE EMERGENCY DECLARATION, THE PUBLIC WILL NOT BE PERMITTED
TO PHYSICALLY ATTEND THE MENIFEE FINANCE COMMITTEE MEETING TO WHICH THIS
AGENDA APPLIES. YOU MAY PARTICIPATE IN THE MEETING BY:
VIDEO: https://meetings.ringcentral.com/j/1491205958
PHONE: (623) 404-900, MEETING ID #149 120 5958
PUBLIC COMMENTS: TO SUBMIT PUBLIC COMMENTS, EMAIL:
publiccomments@cityofmenifee.us
FOR MORE INFORMATION GO TO http://www.cityofmenifee.us/621/Virtual-City-Clerk-Services,
OR CONTACT THE CITY CLERK DEPARTMENT AT (951) 672-6777.
1.

CALL TO ORDER

2.

ROLL CALL

3.

FLAG SALUTE

4.

PRESENTATIONS – None

5.

PUBLIC COMMENTS

6.

APPROVAL OF MEETING MINUTES
March 26, 2020 Minutes

7.

DISCUSSION ITEMS
7.1

Proposed Development Agreement with Kelco Properties, LLC and Platinum
Partners, LLC for the Junction development.
Recommended Action:
Review the proposed Development Agreement deal points between the City of
Menifee and Kelco Properties, LLC and Platinum Partners, LLC, for the
development of approximately 50.28 acres of land located at the northwest corner
of Scott Road and Haun Road, with plans to include a retail center, wholesale club,
hotel and senior independent living with 304 units, and recommend submittal to
the Planning Commission for approval at the June 10, 2020 meeting and submittal
to the City Council for adoption at a special meeting in June 2020.

8.

STAFF COMMENTS

9.

COMMITTEE REPORTS/COMMENTS ON COMMITTEE ACTIVITIES

10.
11.

FUTURE AGENDA ITEMS
ADJOURNMENT

Decorum Policy Notes
Please use a speaker request form when you wish to address the Committee. The Committee
anticipates and encourages public participation at its Committee meetings, both on agenda items
and during the public comments period. Please use respect by not having your cell phones on,
refrain from talking in the audience or outbursts that may be disruptive. While we encourage
participation, we ask there be a mutual respect for the proceedings.
Agenda Materials
Materials related to an item on this Agenda, including those submitted to the Committee after
distribution of the agenda packet, are available for public inspection by contacting the City Clerk,
at (951) 672-6777 during normal business hours.
Compliance with the Americans with Disabilities Act
If you need special assistance to participate in this meeting, you should contact Sarah Manwaring,
City Clerk, at (951) 672-6777. Notification 72 hours prior to the meeting will enable the City to make
reasonable arrangements to assure accessibility to this meeting.

City Council Chambers
29844 Haun Road
Menifee, CA 92586

City of Menifee
Finance Committee
Meeting Minutes

Lesa Sobek, Committee Member
Dean Deines, Committee Member

Thursday, March 26, 2020
2:00 PM Regular Meeting

Minutes
1.

CALL TO ORDER
The meeting was called to order at 2:03 p.m.

2.

ROLL CALL
Present: Committee Member Sobek and Committee Member Deines

3.

FLAG SALUTE
The flag salute was skipped due to no flag for the virtual meeting.

4.

PRESENTATIONS – None

5.

PUBLIC COMMENTS – None

6.

APPROVAL OF MEETING MINUTES
None.

7.

DISCUSSION ITEMS
7.1

Draft Revised Communities Facilities Districts Goals and Policies (continued from
the Finance Committee meeting held on March 19, 2020).
Recommended Action:
Review and comment on the Draft Communities Facilities Districts Goals and
Policies.
Rochelle Clayton, Deputy City Manager, presented the report and reviewed all of
the proposed changes in the CFD goals and policies. The Committee Members
asked questions and gave comments on the amendments. Ms. Clayton recapped
the proposed changes and stated that she would update the policy and bring back
for final committee approval.

7.2

Proposed extension to a Development Agreement with KB Homes for the Hidden
Hills development (continued from the Finance Committee meeting held on March
19, 2020).
Recommended Action:
Review the proposed extension existing Development Agreement between the
City of Menifee and KB Home Coastal Inc. Dated March 2, 2010 for an additional
5 years from March 2, 2020 to March 2, 2025 and recommend submittal to the City
Council for approval.

Cheryl Kitzerow, Community Development Director, provided background on the item.
She reported that the County of Riverside Board of Supervisors approved Hidden Hills,
Tract 30142, on June 8, 2008. Subsequently the City approved the Development
Agreement with an 80% DIF reduction. Ms. Kitzerow reported that staff is looking into the
history of the original development agreement and the citywide DIF reduction of 65% that
was in place at the time the DA was approved. The development is moving forward
however the DA expired recently. The applicant is requesting an extension of the
development agreement for five years to include the DIF reduction. Staff recommended
basing the reduction on the City’s current DIF, not the County DIF. Vernell Williams from
KB Homes agreed to the proposal.
Committee Members
recommendation.

Sobek

and

Deines

unanimously

agreed

with

8.

STAFF COMMENTS – None

9.

COMMITTEE REPORTS/COMMENTS ON COMMITTEE ACTIVITIES – None

10.

FUTURE AGENDA ITEMS

staff’s

Ms. Clayton confirmed that another committee meeting will be scheduled for April 7 at 2
p.m. to review goals and policies.
11.

ADJOURNMENT
The meeting was adjourned at 3:04 p.m.

_________________________
Sarah A. Manwaring, City Clerk

CITY OF MENIFEE
SUBJECT:

Proposed Development Agreement with Kelco Properties,
LLC and Platinum Partners, LLC, for the Junction
Development

MEETING DATE:

May 28, 2020

TO:

Finance Committee

PREPARED BY:

Rochelle Clayton, Deputy City Manager

RECOMMENDED ACTION
Review the proposed Development Agreement deal points between the City of Menifee and
Kelco Properties, LLC and Platinum Partners, LLC, for the development of approximately 50.28
acres of land located at the northwest corner of Scott Road and Haun Road, with plans to
include a retail center, wholesale club, hotel and senior independent living with 304 units, and
recommend submittal to the Planning Commission for approval at the June 10, 2020 meeting
and submittal to the City Council for adoption at a special meeting in June 2020.
DISCUSSION
Plot Plan No. 2017-287 (“Plot Plan”) proposes the construction of 268,824 sq. ft. of retail
commercial buildings, including a 157,844 sq. ft. anchor building with gas station, 123,770 sq.
ft., 5-story hotel (135 rooms), and a two-phase 304-unit (390-bed) senior assisted living,
independent living and memory care facility on 54.01 gross acres (“Property”).
The Plot Plan specifically contemplates and requires that the retail commercial buildings on the
Property would cover 33.11 gross acres, and would consist of the following: (i) Shops 1 (8,600
sq. ft.); (ii) Shops 2 (9,000 sq. ft.); (iii) Shops 3 (9,900 sq. ft.); (iv) Shops 4 (6,600 sq. ft.); (v)
Shops 5 (10,800 sq. ft .)(with a site plan option to instead construct a 9,000 sq. ft. facility with a
drive through); (vi) Shops 6 (9,600 sq. ft.); (vii) Fitness Center (37,000 sq. ft.); (viii) Pad 1
Restaurant (7,721 sq. ft.); (ix) Pad 2 Restaurant (5,991 sq. ft.); (x) Pad 3 Restaurant (2,368 sq.
ft.); (xi) Pad 4 Restaurant 3,400 sq. ft.); (xii) Anchor building with gas station (157,844 sq. ft.).
In addition, a hotel will cover 4.29 gross acres of the Property, and a senior living facility will
cover 12.88 gross acres of the Property and will consist of a two-phase 304-unit (390-bed)
senior assisted living, independent living, and memory care facility on 54.01 gross acres.
Attached are the Site Map, Deal Points, and Development Agreement.
ATTACHMENTS
1. Project Site Map
2. Deal Points
3. Development Agreement

CITY OF MENIFEE DRAFT DEAL POINTS
Junction Development Agreement
Finance Committee Meeting
May 28, 2020
PROJECT
PROPERTY DESCRIPTION: 50.28 acres located at the northwest comer of Scott Road
and Haun Road, (APNs: 360-380-002 and -005 thru -007). Proposed Development plans
(shown on attached site plan A-1) include:
a.
Wholesale Club or Big-Box Anchor Store
b.
Retail Center
c.
Hotel
d.
Senior Independent Village – 304 UNITS
Plot Plan No Plot Plan No. 2017-287 proposes the construction of 268,824 sq. ft. of retail
commercial buildings (last report indicated 268,393 sq. ft.), including a 157,844 sq. ft.
anchor building with gas station, 123,770 sq. ft., 5-story hotel (135 rooms), and a twophase 304-unit (390-bed) senior assisted living, independent living and memory care
facility on 54.01 gross acres.
The retail commercial buildings would cover approximately 33.11 gross acres (61+-%) of
the total project site. The retail commercial buildings consist of the following:
i.
ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.
x.
xi.
xii.

Shop 1 – 8,600 sq. ft.
Shop 2 – 9,000 sq. ft.
Shop 3 – 9,900 sq. ft.
Shop 4 – 6,600 sq. ft.
Shop 5 – 10,800 sq. ft. – with a site plan option to instead construct a 9,000 sq.
ft. facility with a drive through.
Shop 6 – 9,600 sq. ft.
Fitness Center – 37,000 sq. ft.
Pad 1 Restaurant – 7,721 sq. ft.
Pad 2 Restaurant – 5,991 sq. ft. (last report indicated 5,560)
Pad 3 Restaurant – 2,368 sq. ft.
Pad 4 Restaurant – 3,400 sq. ft.
Anchor building – 157,844 sq. ft.

The hotel would cover approximately 4.29 acres of the total project site. The senior
facility would cover 12.88 gross acres of the total project site.
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AGREED UPON DEAL POINTS
1. TERM. The term of this Development Agreement (the “Term”) shall commence on
the Effective Date and shall continue for a period of fifteen (15) years. Developer may
exercise two (2) options to extend for a period of five (5) years, at any time prior to
expiration of the Term for a maximum term of twenty-five (25) years, upon satisfaction
of the following conditions for:
a. First option of five-year extension:
i. Development Agreement shall automatically extend for a period of an
additional five (5) years if Developer obtains certificates of occupancy
for either a hotel or 100,000 square feet of commercial development
prior to the expiration of the Original Term; and
b. Second option of five-year extension:
i. Development Agreement shall automatically extend for a period of an
additional five (5) years if Developer obtains certificates of occupancy
for either: (a) a hotel and 100,000 square feet of commercial
development; or (b) 200,000 square feet of commercial development
prior to the expiration of the First Extension.
2. DEVELOPMENT IMPACT FEES (“DIF”). The current DIF applicable to the project
are in the amount set forth in Exhibit E. Developer agrees that all Project Approvals
shall be subject to the DIF. Developer and City further agree that the DIF (shown on
and subject to adjustments as allowed in Exhibit E) shall remain fixed for a period of
seven (7) years from the Effective Date. If the City incorporates periodic increases of
the DIF applicable to all City development projects, following the seven (7) year fixed
period, the Project will be subject to only 50% of such accrued periodic increases for
a three (3) year period whether the periodic increase occurred within the initial seven
(7) year fixed period or after. Any DIF that are due ten (10) or more years following
the Effective Date shall be subject to the full DIF in effect at the time due.
3. EXCESS DEVELOPER CONTRIBUTIONS. (See Exhibit F – Public Benefits in the
Development Agreement, PDF page 67-75, for more detail.)
a. Early frontage improvements – Howard Road with Phase 1
b. Expanded storm drain facilities to meet projected regional needs (est.
$330,000)
c. Early Residential Development Impact Fee – In the event that a senior living
village project is constructed in the Project prior to the earlier of the following
“Milestones”: (a) the issuance of occupancy of a hotel; (b) issuance of a
certificate of occupancy for the Anchor Building; or (c) issuance of a certificate
of occupancy for at least ninety-five percent (95%) of the net square footage of
all other commercial development identified in the Site Plan (excluding the
Anchor Building), then Developer shall pay to City an “Early Residential Fee”
in the amount of $285 per occupied senior village unit per year in conjunction
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with the Annual Review (Section 4.1 of DA) until one o fhte Milestones is
satisfied.
d. Haun Road alignment study (Scott to Holland) (est. $60,000)
4. FUTURE TAX SHARING AGREEMENTS. – Developer request for Transient
Occupancy and/or Sales Tax sharing agreements with potential hotel/retail.
a. In the event that a hotel is opened within the Project, City shall:
i.

ii.

Enter into good faith negotiations toward a Transient Occupancy Tax
(“TOT”) Sharing Agreement with the future hotel operator on terms
mutually acceptable to the future operator and the City;
In an amount not to exceed $100,000 per year over the initial 10 years
of hotel operations, with a maximum TOT sharing of $1,000,000.

b. In the event that a wholesale club or big-box anchor store is opened
within the Project, the City shall:
i. Enter into good faith negotiations toward a Sales Tax Sharing Agreement
with the future operator of such on terms mutually acceptable to the
wholesale club or big-box anchor store and the City.

NEXT STEPS:
1. Planning Commission Meeting on June 10, 2020
2. Schedule Special Council Meeting for the last week of June
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PLEASE RECORD AND WHEN RECORDED
RETURN TO:
CITY OF MENIFEE
29844 Haun Road
Menifee, CA 92586
Attn: City Attorney

THE JUNCTION
DEVELOPMENT AGREEMENT
This Development Agreement (hereinafter “Agreement”) is entered into on ______, 2020,
by and between (1) the CITY OF MENIFEE (hereinafter “CITY”), a municipal corporation of the
State of California, and (2) KELCO PROPERTIES, LLC, a California limited liability company
(“KELCO”) and PLATINUM PARTNERS, LLC, a California, limited liability company
(“PLATINUM”) (KELCO and PLATINUM are hereinafter collectively referred to as
“DEVELOPER”).
RECITALS
A.
DEVELOPER owns all of the real property described on Exhibit A and depicted
on Exhibit B, consisting of approximately 54.01 gross acres of land area located in the City of
Menifee, County of Riverside, State of California (“Property”).
B.
The Planning and Zoning approvals for the Project on the Property obtained prior
to the Effective Date of this Agreement (collectively, the “Development Approvals”) include but
are not limited to the following:
i.

Plot Plan No. 2017-287 (“Plot Plan”) proposes the construction of 268,824 sq.
ft. of retail commercial buildings, including a 157,844 sq. ft. anchor building
(“Anchor Building”) with gas station, 123,770 sq. ft., 5-story hotel (135
rooms), and a two-phase 304-unit (390-bed) senior assisted living, independent
living and memory care facility on 54.01 gross acres, adopted by the City
Council of the City of Menifee (“City Council”) on ________________ and
provides the required contents of a Development Plan in compliance with
Government Code section 65865.2. The Plot Plan specifically contemplates
and requires that the retail commercial buildings on the Property would cover
33.11 gross acres of the total Property, and would consist of the following: (i)

Shops 1 (8,600 sq. ft.); (ii) Shops 2 (9,000 sq. ft.); (iii) Shops 3 (9,900 sq. ft.);
(iv) Shops 4 (6,600 sq. ft.); (v) Shops 5 (10,800 sq. ft.) (with a site plan option
to instead construct a 9,000 sq. ft. facility with a drive through); (vi) Shops 6
(9,600 sq. ft.); (vii) Fitness Center (37,000 sq. ft.); (viii) Pad 1 Restaurant
(7,721 sq. ft.); (ix) Pad 2 Restaurant (5,991 sq. ft.); (x) Pad 3 Restaurant (2,368
sq. ft.); (xi) Pad 4 Restaurant (3,400 sq. ft.); (xii) Anchor Building with gas
station (157,844 sq. ft.). In addition, a hotel will cover 4.29 gross acres of the
Property, a senior living facility will cover 12.88 gross acres of the Property
and will consist of a two-phase 304-unit (390-bed) senior assisted living,
independent living, and memory care facility; the Property consists of a total
of 54.01 gross acres.
ii.

Conditional Use Permit 2018-288 (“CUP”) to authorize, subject to the
conditions contained therein, the gas station and senior living uses depicted on
the Plot Plan.

iii.

Environmental Clearance Document: The Junction at Menifee Valley
Environmental Impact Report (State Clearinghouse No. 2007041062),
together with an Addendum to the Junction at Menifee Valley Environmental
Impact Report approved by the CITY in June 2020.

Development consistent with all of the Development Approvals and the proposed site plan attached
as Exhibit C-1 is hereinafter referred to as the “Project.”
B.
Government Code Sections 65864 et seq. (“Development Agreement Law”)
authorize CITY to enter into binding development agreements with persons having a legal or
equitable interest in real property for the development of such property, all for the purpose of
strengthening the public planning process, encouraging private participation and comprehensive
planning, and reducing the economic costs of such development. DEVELOPER and CITY have
agreed to enter into this Development Agreement in order to memorialize and secure the respective
expectations of the CITY and DEVELOPER.
C.
The City Council has found that this Agreement is in the best public interest of the
CITY and its residents. Adopting this Agreement constitutes a present exercise of the CITY’s
police power, and that the Project is consistent with the goals and policies of the CITY’s General
Plan and imposes appropriate standards and requirements with respect to the Development of the
Property in order to maintain the overall quality of life and of the environment within the CITY.
Prior to its approval of this Agreement, CITY considered the environmental impacts of the Project
and completed its environmental review of the Project.
D.
On June 10, 2020, the Planning Commission of CITY held a public hearing on the
DEVELOPER’s application for approval of this Agreement, made certain findings and
determinations with respect thereto, and adopted Planning Commission Resolution No. ________,
which recommended to the City Council that this Agreement be approved.
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E.
On __________, the City Council held a public hearing on the DEVELOPER’S
application for approval of this Agreement, considered the recommendations of the Planning
Commission, and found that this Agreement is consistent with CITY’s General Plan. On
___________, the City Council introduced Ordinance No. _________, approving this
Development Agreement for first reading. On __________, the City Council approved Ordinance
No. _________, which takes effect as of _______________.
COVENANTS
NOW, THEREFORE, in consideration of the above recitals and of the mutual covenants
hereinafter contained and for other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Parties agree as follows:
1.

DEFINITIONS AND EXHIBITS.

1.1
Definitions. This Agreement uses a number of terms having specific meanings, as
defined below. These specially defined terms are distinguished by having the initial letter
capitalized, or all letters capitalized, when used in the Agreement. The defined terms include the
following:
1.1.1 “Actual Costs of Construction” means the sum of (i) hard and soft out-ofpocket costs paid to Unaffiliated third parties (including, without limitation, land use
planning and engineering costs, land acquisition costs, construction and management costs,
and permit and construction fees); (ii) general conditions costs (to the extent not included
in section “(i)” above, not to exceed five percent (5%) of hard costs); and (iii) an internal
DEVELOPER project administration fee of up to three percent (3%) of the hard and soft
costs set forth in (i) above to compensate DEVELOPER for performance of contract
administration, bidding, accounting, design oversight, and project management. For the
avoidance of doubt, the categories of costs set forth in clauses “(i)”, “(ii)”, and “(iii)” in
the precedent sentence are mutually exclusive, and no cost in one category may be included
in any other category. Actual Costs of Construction shall be evidenced by DEVELOPER’s
submission of paid invoices or other documentation reasonably acceptable to City. Except
as provided in clause (iii) above, internal project management and administrative costs and
expenses paid to affiliates of DEVELOPER, if any, shall not be counted for purposes of
the fee credit calculation.
1.1.2

“Agreement” means this Development Agreement.

1.1.3 “Affiliate” means a person or entity that, directly or indirectly controls the
DEVELOPER, is controlled by the DEVELOPER, or is, with the DEVELOPER, under
common control of another person or entity. Indicia of control include, without limitation,
interlocking management or ownership; identity of interests among family members;
shared facilities and equipment; common use of employees; and use of substantially the
same management, ownership or principals as the DEVELOPER.
1.1.4 “Anchor Building” means the 157,844 sq. ft. anchor building as depicted
on the Plot Plan.
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1.1.5 “Applicable Law” means all federal, state, and local laws and regulations
applicable to the Project as of the Effective Date.
1.1.6 “Assessment District” means City of Menifee Community Facilities
District No. 2017-1 (Maintenance Services), any other Community Facilities District
and/or Assessment District allowing for land secured financing of services and
improvements for the benefit of the Project.
1.1.7

“City Council” means the City Council of the CITY.

1.1.8 “CITY Parties” means the CITY, City Council, CITY officers, employees,
attorneys and agents.
1.1.9 “Claim” means any claim, loss, cost, damage, expense, liability, lien,
action, cause of action (whether in tort, contract, under statute, at law, in equity or
otherwise), charge, award, assessment, fine or penalty of any kind (including consultant
and expert fees, Legal Costs, and expenses and investigation costs of whatever kind or
nature), and any judgment caused or initiated by a third party. Without limiting the
foregoing, “Claims” include any matter that results or arises in any way from any of the
following: (1) the noncompliance by DEVELOPER or its contractor with any applicable
local, state and/or federal law or regulation, including, without limitation, any applicable
federal and/or state labor laws or regulations (including, without limitation, if applicable,
the requirement to pay state and/or federal prevailing wages and hire apprentices); (2) the
implementation of Labor Code Section 1781 and/or any other similar law or regulation;
and/or (3) failure by DEVELOPER to provide any required disclosure or identification as
required by Labor Code Section 1781, as the same may be amended from time to time, or
any other similar law or regulation.
1.1.10 “Costs” means quantifiable expenses of any kind, including without
limitation the allocated value of staff time, amounts expended for consultant and/or legal
services, acquisition expenses, and allocated overhead.
1.1.11 “CUP” means Conditional Use Permit 2018-288, which authorizes, subject
to the conditions contained therein, the gas station and senior living uses depicted on the
Plot Plan.
1.1.12 “Default” means the failure to perform any material duty or obligation set
forth in this Agreement or to comply in good faith with the terms of this Agreement.
1.1.13 “DEVELOPER” means Kelco Properties, LLC, a California limited
liability company and Platinum Partners, LLC, a California, limited liability company and
their successors in interest to all or any part of the Property.
1.1.14 “Development” means the improvement of the Property for the purposes of
completing the structures, improvements and facilities comprising the Project including,
but not limited to: grading; the construction of infrastructure and public facilities related
to the Project whether located within or outside the Property; the construction of buildings
and structures; and the installation of landscaping and park facilities and improvements.
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“Development” also includes the maintenance, repair, reconstruction or redevelopment of
any building, structure, improvement, landscaping or facility after the construction and
completion thereof.
1.1.15 “Development Approvals” means all permits, licenses, consents, rights and
privileges, and other actions subject to approval or issuance by CITY in connection with
Development of the Property issued by CITY on or before the Effective Date, including
but not limited to:
(a)
The Plot Plan, including without limitation, the square footage and
percentage Property coverage amounts described in Recital B;
(b)
Variances, conditional use permits (including the CUP), master
plans, and public use permits; and
(c)

Grading, improvement and building permits.

1.1.16 “Development Fees” means the monetary consideration charged by CITY
in connection with a development project for the purpose of defraying all or a portion of
the cost of mitigating the impacts of the Project and development of the public facilities
related to Development of the Project. Development Fees shall not include: (i) CITY’s
normal fees for processing, environmental assessment/review, tentative tracts/parcel map
review, plan checking, site review, site approval, administrative review, building permit
(plumbing, mechanical, electrical, building), inspection, and similar fees imposed to
recover CITY’s Costs associated with processing, review, and inspection of applications,
plans, specifications, etc.; and/or (ii) fees and charges levied by any other public agency,
utility, district, or joint powers authority, whether or not such fees are collected by CITY.
1.1.17 “Development Plan” means the plan for Development of the Property,
including without limitation, the Development Approvals, planning and zoning standards,
regulations, applicable conditions of approval, and criteria for the Development of the
Property, contained in and consistent with Exhibit C. “Development Plan” also includes
the Mitigation Measures identified in Exhibit D, and the site plan attached as Exhibit C1.
1.1.18 “Development Requirement” means any requirement of CITY in
connection with or pursuant to any Development Approval for the dedication of land, the
construction or improvement of public facilities, the payment of fees (including
Development Fees) or assessments in order to lessen, offset, mitigate or compensate for
the impacts of Development on the environment, or the advancement of the public interest.
1.1.19 “Effective Date” means the date that is the later of: (i) the date that the
ordinance approving this Agreement becomes effective; or (ii) the date that this Agreement
is executed by DEVELOPER.
1.1.20 “Excess Contributions” means the contributions toward estimated
community and area-wide infrastructure improvements to the extent they exceed the

5

Development Requirements the CITY could otherwise impose on the Project, and are not
recouped through Development Fee credits or reimbursements.
1.1.21 “Fee Freeze Period” means the first seven (7) years of this Agreement from
the Effective Date.
1.1.22 “KELCO” means Kelco Properties, LLC, a California limited liability
company.
1.1.23 “Land Use Regulations” means all ordinances, resolutions, codes, rules,
regulations, CITY adopted plans (including, but not limited to, trail plans and park master
plans) and official policies of CITY adopted and effective on or before the Effective Date
governing Development and use of land, including, without limitation, the permitted use
of land, the density or intensity of use, subdivision requirements, the maximum height and
size of proposed buildings, the provisions for reservation or dedication of land for public
purposes, and the design, improvement and construction standards and specifications
applicable to the Development of the Property. “Land Use Regulations” does not include
any CITY ordinance, resolution, code, rule, regulation or official policy, governing:
(a)

the conduct of businesses, professions, and occupations;

(b)

taxes and assessments;

(c)

the control and abatement of nuisances;

(d)
the granting of encroachment permits and the conveyance of rights
and interests which provide for the use of or the entry upon public property;
(e)

the exercise of the power of eminent domain; and

(f)

the amount of processing fees or development impact fees.

1.1.24 “Legal Costs” means for any Person, all actual and reasonable costs and
expenses such Person incurs in any legal proceeding (or other matter for which such Person
is entitled to be reimbursed for its Legal Costs), including reasonable attorneys’ fees, court
costs and expenses, including in or as a result of any: (a) bankruptcy proceeding;
(b) litigation between the Parties; (c) negotiating or documenting any agreement with a
third party requested by the other Party; (d) requirement or request that such Person or its
employees act as a witness in any proceeding regarding this Agreement or the other Party;
and (e) review or approval that the other Party requests of such Person. All references to
Legal Costs shall include the salaries, benefits and costs of in-house or contract general
counsel to CITY or DEVELOPER, respectively, and the lawyers employed in the office of
such general counsel who provide legal services regarding a particular matter, adjusted to
or billed at an hourly rate and multiplied by the time spent on such matter rounded to
increments of one-tenth of an hour, in addition to Legal Costs of outside counsel retained
by CITY or DEVELOPER, respectively, for such matter.
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1.1.25 “Mitigation Measures” means those requirements imposed on the Project
contained in Exhibit D.
1.1.26 “Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed
of trust or any other security-device, a lender or each of their respective successors and
assigns.
1.1.27 “Party” and “Parties” mean and refer to CITY and/or DEVELOPER, as
context dictates, and their respective successors, assigns, and Affiliates.
1.1.28 “Person” means any association, corporation, government, individual,
joint venture, joint-stock company, limited liability company, partnership, trust,
unincorporated organization or other entity of any kind.
1.1.29 “PLATINUM” means Platinum Partners, LLC, a California limited liability
company.
1.1.30 “Plot Plan” means Plot Plan No. 2017-287.
1.1.31 “Project” means the Development of the Property consistent with the
Development Plan.
1.1.32 “Property” means the real property described in Exhibit A and shown on
Exhibit B to this Agreement.
1.1.33 “Reservation of Authority” means the rights and authority excepted from
the assurances and rights provided to DEVELOPER under this Agreement and reserved to
CITY.
1.1.34 “Subsequent Development Approvals” means all permits, licenses,
consents, rights and privileges, and other actions subject to approval or issuance by CITY
in connection with Development of the Property issued by CITY subsequent to the
Effective Date.
1.1.35 “Subsequent Land Use Regulations” means all ordinances, codes, rules,
regulations, CITY adopted plans and official policies of CITY adopted and effective after
the Effective Date of this Agreement governing Development and use of the Property,
including, without limitation, the permitted use of the Property, the density or intensity of
use, subdivision requirements, the maximum height and size of proposed buildings, the
provisions for reservation or dedication of land for public purposes, and the design,
improvement, and construction standards and specifications applicable to the Development
of the Property; provided, however, that “Subsequent Land Use Regulations” do not
include any CITY ordinance, resolution, code, rule, regulation or official policy, governing:
(a) the conduct of business, professions, and occupations; (b) taxes and assessments; (c) the
control and abatement of nuisances; (d) the granting of encroachment permits and the
conveyance of rights and interests which provide for the use of or entry upon public property;
(e) the exercise of the power of eminent domain; and (f) the amount of processing fees or
development impact fees.
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1.1.36 “Term” means the period of time from the Effective Date until the
expiration of this Agreement as provided in subsection 2.4, or earlier termination as
provided in Section 8.
1.1.37 “Transfer” means sell, assign, or transfer.
1.1.38 “Unaffiliated” means and refers to a person or entity that is not an Affiliate.
1.2
Exhibits. The following documents are attached to, and by this reference made a
part of, this Agreement:
Exhibit A

Legal Description of the Property.

Exhibit B

Map showing Property and its location.

Exhibit C

Development Plan

Exhibit C-1
Exhibit D

Mitigation Measures

Exhibit E

Development Impact Fees

Exhibit F

Public Benefits

Exhibit F-1

Summary of Main Drain Improvements in Scott Road and Haun
Road

Exhibit F-2

Preliminary Drainage Plan Detail

Exhibit F-3

Scoping Letter for Haun Road Alignment Study

Exhibit G
2.

Site Plan

Assumption Agreement

GENERAL PROVISIONS.

2.1
Binding Effect of Agreement. From and following the Effective Date,
Development of the Project and CITY actions on applications for Subsequent Development
Approvals respecting the Development of the Project shall be subject to the terms and provisions
of this Agreement.
2.2

Assignment.

2.2.1 Release of Transferring DEVELOPER. Upon the Transfer in whole or in
part, of DEVELOPER’s right and interest to all or any portion of the Property,
DEVELOPER may, at least thirty (30) days prior to completion of the Transfer, apply to
CITY for a release from its obligations hereunder with respect to the portion of the Property
so Transferred. CITY shall approve the partial or full release if: (i) DEVELOPER is not
in Default of this Agreement at the time of the request for release, or provides adequate
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assurances to CITY that it will cure any Default prior to the Transfer; (ii) with respect to
the Transfer of any lot that has not been fully improved, the transferee executes and delivers
to CITY a written assumption agreement in substance and form which is approved by
CITY’s Attorney, which approval shall not be unreasonably denied, and in which: (A) the
name and address of the transferee is set forth; (B) the transferee expressly assumes the
obligations of DEVELOPER under this Agreement as to the portion of the Property
transferred; (C) the transferee provides commercially reasonable assurances of its
performance of the obligations of the DEVELOPER that transferee proposes to assume;
and (D) the assumption agreement adequately allocates to the transferee (or justifies the
non-allocation) credits, reimbursements, or other benefits provided to DEVELOPER under
this Agreement that relate to the portion of the Property transferred. A written assumption
agreement substantially in the form of Exhibit G, augmented with the assurances of
performance and allocations of credits, reimbursement rights, and other benefits, as
detailed in clauses (ii)(C) and (ii)(D) of the preceding sentence, shall be deemed preapproved by the CITY’s Attorney. Failure to obtain CITY approval of a written
assumption agreement hereunder shall not negate, modify or otherwise affect the liability
under this Agreement of any transferee or future owner of any portion of the Property.
DEVELOPER shall remain responsible for all obligations set forth in the Agreement that
are not subject to an assignment approved by the CITY in accordance with this paragraph.
2.3

Term.

2.3.1 Term. The term of this Agreement (“Term”) shall commence on the
Effective Date and shall continue thereafter for a period of fifteen (15) years (“Original
Term”), unless this Agreement is terminated, modified, or extended by circumstances set
forth in this Agreement or by mutual written consent of the Parties. The Term shall be
automatically extended for a five (5) year period (“First Extension”) if DEVELOPER
obtains certificates of occupancy for either a hotel or 100,000 square feet of commercial
development prior to the expiration of the Original Term. The Term shall be further
automatically extended by an additional five (5) year period (“Second Extension”) if
DEVELOPER obtains certificates of occupancy for either (i) a hotel and 100,000 square
feet of commercial development or (ii) 200,000 square feet of commercial development
prior to the expiration of the First Extension. The Term may be extended beyond the
lapsing of the Second Extension if the DEVELOPER and CITY, in their respective sole
and absolute discretion, so agree in writing; provided, however, that the total Term shall
not exceed twenty-five (25) years except for the extensions of time due to Force Majeure
Delays contemplated by Section 10.12.
2.3.2 Where a shorter term is not mandated by Applicable Law, the term of any
and all discretionary Development Approvals and discretionary Subsequent Development
Approvals shall automatically be extended for the longer of the Term of this Agreement or
the term otherwise applicable to such discretionary Development Approvals or
discretionary Subsequent Development Approvals. For the avoidance of doubt, the
following categories of Development Approvals and Subsequent Development Approvals
shall be deemed “not discretionary” for purposes of this section: grading permits, building
permits, improvement permits, landscape permits, wall and fence plans, and signage
permits and programs.
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3.

DEVELOPMENT OF THE PROPERTY.

3.1
Rights to Develop. Subject to the terms of this Agreement, DEVELOPER shall
have a vested right to develop the Project in accordance with, and to the extent of, the Development
Plan. Development of the Project is hereby vested specifically with the Property, and that
DEVELOPER retains the right to apportion development rights between itself and any subsequent
DEVELOPER, upon the Transfer of any portion of the Property, so long as such apportionment
is, prior to becoming effective, approved by CITY in writing in accordance with Section 2, and
consistent with the Development Plan and the Land Use Regulations.
3.2
Effect of Agreement on Land Use Regulations. Except as otherwise provided
under the terms of this Agreement, the rules, regulations and official policies governing permitted
uses of the Property, the density and intensity of use of the Property, the maximum height and size
of proposed buildings, and the design, improvement and construction standards and specifications
applicable to Development of the Property, shall be those contained in the Development Plan and
the Land Use Regulations.
3.3
Subsequent Development Approvals. CITY shall accept for processing, review
and action all applications for Subsequent Development Approvals necessary and appropriate for
implementation of the Project, and such applications shall be processed in the normal manner for
processing such matters, for all or a portion of the Property at DEVELOPER’s option. The CITY
further agrees that, unless otherwise requested by DEVELOPER or as authorized by this
Agreement, it shall not, absent a violation of Applicable Law by DEVELOPER, amend or rescind
any Subsequent Development Approvals respecting the Property after such approvals have been
granted by the CITY. All Subsequent Development Approvals that are necessary and appropriate
for implementation of the Project shall be deemed incorporated herein and vested as of the
effective date of such approvals and shall be governed by the terms and conditions of this
Agreement; provided, however, that requests for Subsequent Development Approvals (including,
without limitation, General Plan amendments, zone changes, or variances) that increase the overall
intensity or density of Development or otherwise cause a substantial modification of the
Development Plan shall not be deemed incorporated herein and vested as of the effective date of
such approvals, but shall instead require an amendment to this Agreement in accordance with
Applicable Law and Section 3.5.
3.4
Timing of Development. The Parties acknowledge that DEVELOPER cannot at
this time predict when or the rate at which phases of the Property will be developed. Such
decisions depend upon numerous factors which are not within the control of DEVELOPER, such
as market orientation and demand, interest rates, absorption, completion and other similar factors.
Since the California Supreme Court held in Pardee Construction Co. v. City of Camarillo (1984)
37 Cal.3d 465, that the failure of the parties therein to provide for the timing of development
resulted in a later-adopted initiative restricting the timing of development to prevail over such
parties’ agreement, it is the Parties’ intent to cure that deficiency by acknowledging and providing
that DEVELOPER shall have the right to develop the Property in such order and at such rate and
at such times as DEVELOPER deems appropriate within the exercise of its subjective business
judgment. Nothing in this section is intended to alter the standard durational limits of any
applicable permits issued to DEVELOPER.
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3.5
Changes and Amendments. The Parties acknowledge that Development of the
Project will likely require Subsequent Development Approvals, and that in connection therewith
DEVELOPER may determine that changes are appropriate and desirable in the existing
Development Approvals or Development Plan. In the event DEVELOPER finds that such a
change is appropriate or desirable, DEVELOPER may apply, in writing, for an amendment to prior
Development Approvals or the Development Plan to effectuate such change, and CITY shall
process and act on such application notwithstanding anything in this Agreement that may be to the
contrary. CITY shall have no obligation to grant any such application for a Subsequent
Development Approval by DEVELOPER (including, without limitation, General Plan
amendments, zone changes, or variances) that increases the overall intensity or density of
Development or, in the sole and absolute discretion of the CITY’s City Manager, otherwise causes
a substantial modification of the Development Plan and CITY shall not approve any such
application unless accompanied by an amendment to this Agreement processed in accordance with
Applicable Law. Except as provided in the preceding sentence, if approved in a form to which
DEVELOPER and CITY have both, in their respective sole and absolute discretion, consented in
writing, any application effectuating a change in the Development Approvals or Development Plan
shall be incorporated herein and any resulting modifications to the Exhibits to this Agreement,
shall be administratively appended to this Agreement for tracking purposes, and a notice thereof
shall be recorded in the Official Records of the County of Riverside.
3.5.1 Operating Memoranda. The provisions of this Development Agreement
require a close degree of cooperation between CITY and DEVELOPER and Development
of the Property hereunder may demonstrate that refinements and clarifications are
appropriate with respect to the details of performance of CITY and DEVELOPER. If and
when, from time to time, during the Term of this Development Agreement, CITY and
DEVELOPER agree that such clarifications are necessary or appropriate, CITY and
DEVELOPER shall effectuate such clarifications through operating memoranda approved
in writing by CITY and DEVELOPER, which, after execution, shall be attached hereto as
addenda and become a part hereof, and may be further clarified from time to time as
necessary with future approval by CITY and DEVELOPER. No such operating
memoranda shall constitute an amendment to this Development Agreement requiring
public notice or hearing. The City Manager, in consultation with the City Attorney, shall
make the determination on behalf of CITY whether a requested clarification may be
effectuated pursuant to this Section 3.5.1 or whether the requested clarification is of such
a character to constitute an amendment hereof pursuant to Section 3.5, above. The City
Manager shall be authorized to execute any operating memoranda hereunder on behalf of
CITY.
3.6

Reservation of Authority.

3.6.1 Limitations, Reservations and Exceptions. Notwithstanding any other
provision of this Agreement, the following Subsequent Land Use Regulations shall apply
to the Development of the Property:
(a)
Processing fees and charges of every kind and nature imposed by
CITY to cover the estimated actual Costs to CITY of processing applications for
Development Approvals, or Subsequent Development Approvals, or for monitoring
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compliance with any Development Approvals or Subsequent Development
Approvals granted or issued.
(b)
Procedural regulations relating to hearing bodies, petitions,
applications, notices, findings, records, hearing, reports, recommendations, appeals
and any other matter of procedure.
(c)
Changes adopted by the California Building Standards Commission
to the California Building Code, from time to time, as well as local modifications
to the California Building Code adopted by CITY as Subsequent Land Use
Regulations.
(d)
Regulations imposed by the CITY which may be in conflict with the
Development Plan but which are reasonably necessary to protect the public health
or safety. To the extent reasonable and feasible, any such regulations shall be
applied and construed consistent with Section 3.6.2 below so as to provide
DEVELOPER with the rights and assurances provided under this Agreement.
(e)
Regulations imposed by the CITY which are not in conflict with the
Development Plan and this Agreement.
(f)
Regulations which are in conflict with the Development Plan
provided DEVELOPER and CITY have given written consent to the application of
such regulations to Development of Property.
(g)
Laws and regulations imposed by Federal, State, regional, or other
governmental authorities, or imposed directly by the CITY as necessary to comply
with Federal, State, regional or other governmental authorities’ regulations, which
CITY is required to enforce against the Property or the Development of the
Property.
For purposes of this Section 3.6 and Section 3.2 the word “conflict” means any CITYimposed modification that: (a) changes the permitted uses of the Property, the density and
intensity of use (including, but not limited to, floor area ratios of buildings and the
maximum number of units), or the maximum height and size of proposed buildings in a
manner that is not consistent with the vested Land Use Regulations, the Development
Approvals, and/or the vested Subsequent Development Approvals; (b) imposes new or
additional requirements, or changes existing requirements, for reservation or dedication of
land for public purposes or requirements for infrastructure, public improvements, or public
utilities that are not otherwise provided for pursuant to the vested Land Use Regulations,
the Development Approvals, and/or vested Subsequent Development Approvals;
(c) changes conditions upon Development of the Property other than as permitted by
Section 3.6.1, the vested Land Use Regulations, the Development Approvals, and the
vested Subsequent Development Approvals; (d) expressly limits the timing, phasing, or
rate of Development of the Property in a manner that is not consistent with the vested Land
Use Regulations, the Development Approvals, and/or the vested Subsequent Development
Approvals; (e) limits the location of building sites, grading, or other improvements on the
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Property in a manner that is not consistent with the vested Land Use Regulations, the
Development Approvals, and/or the vested Subsequent Development Approvals;
(f) unreasonably limits or controls the ability to obtain public utilities, services, or facilities
in a manner that is not consistent with the vested Land Use Regulations, the Development
Approvals, and/or the vested Subsequent Development Approvals (provided, however,
nothing herein shall be deemed to exempt the Project or the Property from any water use
rationing requirements that may be imposed from time to time in the future or be construed
as a reservation of any existing sanitary sewer or potable water capacity); (g) requires, or
removes the requirement for, the issuance of additional permits or approvals by CITY
(except to the extent otherwise authorized by this section) other than those required by
Land Use Regulations, the Development Approvals, and the vested Subsequent
Development Approvals; (h) changes or removes the permitted Development Fees or adds
new Development Fees, except as permitted in this Agreement; (i) establishes, enacts,
increases, or imposes against the Project or the Property any special taxes or assessments
other than those specifically permitted by this Agreement; (j) imposes against the Project
any Development Requirement not specifically authorized by then-Applicable Law or the
vested Land Use Regulations or vested Subsequent Development Approvals (including this
Agreement); (k) unreasonably limits the processing or procuring of applications and
approvals of Subsequent Development Approvals; or (l) changes, as against the Project,
any obligations regarding affordable housing not specifically required by the Development
Approvals (except to the extent otherwise necessary to comply with a mandate or law
imposed by another governmental authority).
3.6.2 Future Discretion of CITY. This Agreement shall not prevent CITY, in
acting on Subsequent Development Approvals, from applying Subsequent Land Use
Regulations which do not conflict with the Development Plan, nor shall this Agreement
prevent CITY from denying or conditionally approving any Subsequent Development
Approval on the basis of the existing Land Use Regulations or any Subsequent Land Use
Regulation not in conflict with the Development Plan so long as the conditions imposed
on Subsequent Development Approvals do not impose Development Requirements beyond
those included in the Development Approvals; provided, however, that consistent with
Section 3.5, nothing in this Section 3.6 shall in any way require that CITY grant any
Subsequent Development Approval (including, without limitation, General Plan
amendments, zone changes, specific plan amendments, or variances) that modifies the
overall intensity or density of Development or otherwise is, in the sole and absolute
discretion of the CITY, a substantial modification of the Development Plan. Such
Subsequent Development Approvals may be approved, denied, or conditioned in any manner
deemed appropriate by the CITY and consistent with then Applicable Laws, and shall not be
limited in any way by the provisions of this Agreement.
3.6.3 Modification or Suspension by State or Federal Law. In the event that State
or Federal laws or regulations, enacted after the Effective Date of this Agreement, prevent
or preclude compliance with one or more of the provisions of this Agreement, such
provisions of this Agreement shall be modified or suspended as may be necessary to
comply with such State or Federal laws or regulations, and this Agreement shall remain in
full force and effect to the extent it is not inconsistent with such laws or regulations and to
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the extent such laws or regulations do not render such remaining provisions impractical to
enforce.
3.6.4 Taxes, Assessments and Fees. This Agreement shall not prevent the CITY
from enacting, levying or imposing any new or increased tax, assessment or fee.
3.7
Regulation by Other Public Agencies. It is acknowledged by the Parties that
other public agencies not subject to control by CITY possess authority to regulate aspects of the
Development of the Property, and this Agreement does not limit the authority of such other public
agencies.
3.8
Compliance with Government Code Section 66473.7. As mandated by
Government Code Section 65867.5, any tentative map prepared for the subdivision(s) included
within the Project will comply with Government Code Section 66473.7.
3.9
Vesting Tentative Maps. If any tentative or final subdivision map, or tentative or
final parcel map, heretofore or hereafter approved in connection with Development of the Property,
is a vesting map under the Subdivision Map Act (Government Code Section 66410, et seq.), and
if this Agreement is determined by a final judgment to be invalid or unenforceable insofar as it
grants a vested right to develop to DEVELOPER, then and to that extent the rights and protection
afforded DEVELOPER under the laws and ordinances applicable to vesting maps shall supersede
the provisions of this Agreement. Except as set forth immediately above, Development of the
Property shall occur only as provided in this Agreement, and the provisions in this Agreement
shall be controlling over any conflicting provision of law or ordinance concerning vesting maps.
3.10 Provision of Real Property Interests by CITY. In any instance where
DEVELOPER is required by a condition on the Project tentative subdivision map to construct any
public improvement on land not owned by DEVELOPER, CITY shall first have acquired the
necessary real property interests to allow DEVELOPER to construct such public improvements.
Costs associated with such acquisition or condemnation proceedings, if any, shall be
DEVELOPER’s responsibility.
3.11 Cooperation in Completing Development Plan. CITY agrees to cooperate with
DEVELOPER, at no cost to CITY, as necessary for the successful completion of the Development
Plan and fulfillment of Development Requirements, including, without limitation, accomplishment
of each and every one of the Mitigation Measures, and all other requirements or conditions that
may be imposed on the Development by other public agencies.
3.12 Future Tax Sharing Agreements. In the event that a hotel is opened within the
Project, CITY shall enter into good faith negotiations toward a Transient Occupancy Tax (“TOT”)
Sharing Agreement with the future hotel operator on terms mutually acceptable to the future
operator and the CITY to help offset initial operational, staff training and similar related costs
under which the CITY shall share TOT generated by the hotel with the hotel operator in an amount
not to exceed One Hundred Thousand Dollars ($100,000) per year over the initial ten (10) years
of hotel operations, with a maximum TOT sharing of One Million Dollars ($1,000,000) over the
term of the TOT Sharing Agreement. In the event that a wholesale club or big-box anchor store is
opened within the Project, the CITY shall enter into good faith negotiations toward a Sales Tax
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Sharing Agreement with the future operator of such on terms mutually acceptable to to the
wholesale club or big-box anchor store and the CITY to help offset initial operational, staff training
and similar related costs on similar terms as described above for the TOT Sharing Agreement.
4.

REVIEW FOR COMPLIANCE.

4.1
Periodic Review. During the Term, the City Council or, at CITY’s election
CITY’s City Manager, shall review this Agreement annually during May of each year following
the Effective Date of this Agreement, in order to ascertain the good faith compliance by
DEVELOPER with the terms of the Agreement. As part of that review, DEVELOPER shall
submit an annual monitoring review statement describing its actions in compliance with this
Agreement, in a form acceptable to the CITY’s City Manager, by April 10. The statement shall
be accompanied by an annual review and administration fee sufficient to defray the estimated costs
of review and administration of the Agreement during the succeeding year. The amount of the
annual review and administration fee shall be set by resolution of the City Council. CITY shall
not hold an Annual Review unless it provides DEVELOPER at least thirty (30) days written notice
of such Annual Review.
4.2
Special Review. The City Council may order a special review of compliance with
this Agreement at any time. DEVELOPER shall cooperate with the CITY in the conduct of
such special reviews.
4.3
Procedure. In connection with any periodic or special review, each Party shall
have a reasonable opportunity to assert matters which it believes have not been undertaken in
accordance with the Agreement, to explain the basis for such assertion, and to receive from the
other Party a justification of its position on such matters. If on the basis of the Parties’ review of
any terms of the Agreement, either Party concludes that the other Party has not complied in good
faith with the terms of the Agreement, then such Party may issue a written “Notice of NonCompliance” specifying the grounds therefor and all facts demonstrating such non-compliance.
The Party receiving a Notice of Non-Compliance shall have thirty (30) days to respond in writing
to said Notice. If a Notice of Non-Compliance is contested, the Parties shall have up to sixty (60)
days to arrive at a mutually acceptable resolution of the matters occasioning the Notice. In the
event that the Parties are not able to arrive at a mutually acceptable resolution of the matter(s) by
the end of the sixty (60) day period, the Party alleging the non-compliance may thereupon pursue
the remedies provided in Section 8.
4.4
Certificate of Agreement Compliance. If, at the conclusion of a Periodic or
Special Review, DEVELOPER is found to be in compliance with this Agreement, CITY shall,
upon request by DEVELOPER, issue a Certificate of Agreement Compliance (“Certificate”) to
DEVELOPER stating that after the most recent Periodic or Special Review and based upon the
information known or made known to the CITY’s City Manager and City Council that (1) this
Agreement remains in effect and (2) DEVELOPER is in compliance. The Certificate shall be in
recordable form, shall contain information necessary to communicate constructive record notice
of the finding of compliance, shall state whether the Certificate is issued after a Periodic or Special
Review and shall state the anticipated date of commencement of the next Periodic Review.
DEVELOPER may record the Certificate with the County Recorder. Additionally, DEVELOPER
may at any time request from the CITY a Certificate stating, in addition to the foregoing, which
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obligations under this Agreement have been fully satisfied with respect to the Property, or any lot
or parcel within the Property.
5.

FEES AND CREDITS.

5.1
Development Fees. The current Development Fees applicable to the Project are in
the amount set forth in Exhibit E. DEVELOPER agrees that all Development Approvals and
Subsequent Development Approvals that do not require an amendment to this Agreement under
Section 3.5 shall be subject to the Development Fees, as set forth in this Section 5.1. For the first
seven (7) years of this Agreement from the Effective Date (the “Fee Freeze Period”), the
Development Fees applicable to the Project shall be as set forth in Exhibit E without increase.
During the three year period immediately following the Fee Freeze Period, the Development Fees
applicable to the Project shall be those set forth in Exhibit E plus one half of the approved
increase(s) in those fees occurring after the Effective Date and through the date the fees are paid.
Any Development Fees that become due and payable after the tenth (10th) anniversary of the
Effective Date shall be subject to the full Development Fee in effect at the time that such
Development Fees are paid. Decreases in in the Development Fees, if any, shall apply to the
Development of the Project.
5.2
Credits. DEVELOPER may earn credits toward the payment of Development Fees
in exchange for its construction of public improvements that are otherwise designated for funding
with Development Fees; provided, however, that: (i) expenditures from or as a result of special
tax proceeds, or from bonds secured by special tax proceeds, shall not be eligible for Development
Fee credits; and (ii) any credits against Development Fees shall be utilized only in connection with
the Development of the Project on the Property.
5.3
Reimbursements. CITY and DEVELOPER may enter into Reimbursement
Agreements for each of public improvement that is otherwise designated for funding with
Development Fees; provided, however, that in no event shall DEVELOPER receive
reimbursements that exceed one hundred percent (100%) of the Actual Costs of Construction of
any such improvement(s).
5.4
Credit/Reimbursement Agreements for Development Fees. To receive credits
pursuant to Section 5.2 or reimbursements pursuant to Section 5.3, DEVELOPER must first enter
into an agreement with CITY (“Credit/Reimbursement Agreement”) which shall include terms
that: (i) give DEVELOPER the specific impact fee credits in accordance with Section 5.2 (if
applicable); (ii) establish a mechanism for DEVELOPER to obtain, for a period of ten (10) years
following the effective date of each Credit/Reimbursement Agreement, reimbursements from
CITY for contributions associated with public improvement constructed by DEVELOPER that are
in excess of DEVELOPER’s otherwise applicable obligations, with such reimbursements coming
solely from the transfer from CITY to DEVELOPER of the Development Fees (if any) paid after
the Effective Date that would otherwise be eligible for expenditure on the public improvement
constructed by DEVELOPER.
5.4.1 Limitation on Total Credits and Reimbursements. For each public
improvement that is subject to a Credit/Reimbursement Agreement, the total credits and
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reimbursements shall not exceed the dollar amount of the Actual Cost of Construction of
such improvement.
5.4.2 Interpretation and Precedence. This Section 5.4 shall be deemed an
application for such credits and reimbursements if such credits and reimbursements require
an application under the CITY’s Municipal Code. Further, this Section 5.4 shall control
over any contrary provisions applicable to Development Fee credits and reimbursements
in the CITY’s Municipal Code.
5.5
Transportation Uniform Mitigation Fee Reimbursement Agreements. CITY
will cooperate in good faith, but at no cost to CITY, in working with the Western Riverside Council
of Governments to facilitate a reimbursement agreement(s) through which DEVELOPER can
receive Transportation Uniform Mitigation Fee program credits in exchange for building one or
more improvements identified in the Transportation Uniform Mitigation Fee program.
5.6
Public Benefit. DEVELOPER shall, subject to this Agreement, construct or cause
the construction of all of the community and area-wide infrastructure within the time and as set
forth in Exhibit F, even though those benefits exceed the Development Requirements the CITY
could otherwise impose on the Project. CITY and DEVELOPER agree that this Agreement serves
as a contractual mechanism through which the CITY can facilitate construction of such facilities.
5.7
Contingent Payment of Public Benefit Fee. If a senior village project is
constructed in the Project prior to the earlier of: (i) the issuance of a certificate of occupancy of a
hotel; (ii) issuance of a certificate of occupancy for the Anchor Building; or (iii) issuance of a
certificate of occupancy for at least ninety-five percent (95%) of the net square footage of all other
commercial development identified in the Site Plan (excluding the Anchor Building)
(“Milestones”), then DEVELOPER shall pay to CITY an “Early Residential Fee” in the amount
of Two Hundred Eighty Five Dollars ($285) per occupied senior village unit per year in
conjunction with the Annual Review pursuant to Section 4.1 until one of the Milestones is satisfied.
5.8
Challenges to Fees. Nothing set forth herein is intended or shall be construed to
limit or restrict whatever right the DEVELOPER might otherwise have to challenge any fee,
charge, assessment, or tax either not set forth in this Agreement or not in effect as of the Effective
Date. DEVELOPER shall timely pay all applicable fees, charges, assessments, and special and
general taxes validly imposed in accordance with the Constitution and laws of the State of
California, including without limitation school impact fees in accordance with Government Code
§§ 65995, et seq.
6.

FINANCING FOR PUBLIC IMPROVEMENTS AND SERVICES.

6.1
Formation of Assessment District(s). If requested by DEVELOPER, CITY and
DEVELOPER will cooperate in the formation of any Assessment District to fund DEVELOPER’s
obligation to construct public improvements necessitated by the Project. Notwithstanding the
foregoing, it is acknowledged and agreed by the Parties that nothing contained in this Agreement
shall be construed as requiring CITY or the City Council to form any such district or to issue and
sell bonds.
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6.1.1 CITY Advances. Upon written request of CITY, DEVELOPER will
advance amounts necessary to pay all Costs and expenses of CITY to evaluate and structure
any Assessment District; CITY will not be obligated to pay any Costs related to the
formation or implementation of any Assessment District from its funds. CITY staff will
meet with the DEVELOPER to establish a preliminary budget for such Costs, and will
confer with DEVELOPER from time to time as to any necessary modifications to that
budget.
6.1.2 DEVELOPER Reimbursements. Any Assessment District will, to the extent
allowable under Applicable Law, provide for the reimbursement to DEVELOPER of any
advances by DEVELOPER described in Section 6.1.1, and any other costs incurred by
DEVELOPER that are related to the Assessment District, such as the costs of legal counsel,
special tax consultants, and engineers. DEVELOPER agrees to promptly submit to CITY
a detailed accounting of all such other costs incurred by DEVELOPER at such time as
DEVELOPER makes application for reimbursement.
6.1.3 Selection of Consultants. CITY shall consult with DEVELOPER prior to
engaging any consultant (including bond counsel, underwriters, appraisers, market
absorption analysts, financial advisors, special tax consultants, assessment engineers and
other consultants deemed necessary to accomplish any financing) and DEVELOPER shall
be allowed an opportunity to provide input on each proposed consultant; provided,
however, that CITY shall retain sole and absolute discretion with regard to the selection of
consultants.
6.2
Formation of Infrastructure, Business Improvement, and/or Maintenance
Assessment District(s). CITY may request that DEVELOPER agree to annex the Property into
an Assessment District for purposes of funding costs of maintenance services. DEVELOPER, on
behalf of itself and its successors in interest, hereby irrevocably consents to the annexation of the
Property into the Assessment District and waives any and all right of protest or objection with
respect to such annexation. DEVELOPER agrees to cooperate with CITY and take all necessary
action to accomplish the annexation of the Property into the Assessment District, for the purposes
of funding maintenance services for the Project. DEVELOPER agrees to cooperate in the
imposition of assessments related to the Assessment District, including without limitation, if
required by CITY, the submission of a ballot to CITY by DEVELOPER (or its successors in
interest) in favor of the annexation into the Assessment District and the levying of such
assessments so long as the impact of such assessments does not fall disproportionately on the
Property as compared to the benefits accruing to the Property.
6.3
Maintenance of Legislative Discretion. Nothing in this Section 6 shall be
construed as a commitment by CITY to annex the Property into the Assessment District or as a
limitation on CITY’s legislative discretion with respect thereto. DEVELOPER has agreed to the
financing provisions set forth in this Section 6 and to perform the obligations hereunder in
exchange for the consideration and benefits provided to DEVELOPER by CITY under this
Agreement, including without limitation the vested right to develop the Property in accordance
with Section 3.1.
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6.4
Covenant Regarding Assessment District. For avoidance of doubt, the Parties
agree that this Agreement includes and constitutes a covenant not to contest the annexation into
the Assessment District as set forth in Paragraph 6.2. The covenant shall be binding upon
successive owners of the Property, or any portion thereof, and shall also be binding upon any and
all homeowners associations that have covenants, conditions, and restrictions governing the use of
the Property.
7.

DEFAULT AND REMEDIES.

7.1
Specific Performance Available. The Parties acknowledge that money damages
and remedies at law generally are inadequate and specific performance is a particularly appropriate
remedy for the enforcement of this Agreement and should be available to DEVELOPER and CITY
because the size, nature and scope of the Project, make it impractical or impossible to restore the
Property to its natural condition once implementation of this Agreement has begun. After such
implementation, DEVELOPER and/or CITY may be foreclosed from other choices they may have
had to utilize or condition the uses of the Property or portions thereof. DEVELOPER and CITY
have invested significant time and resources in performing extensive planning and processing for
the Project and in negotiating and agreeing to the terms of this Agreement and will be investing
even more significant time and resources in implementing the Project in reliance upon the terms
of this Agreement, such that it would be extremely difficult to determine the sum of money which
would adequately compensate DEVELOPER and/or CITY for such efforts. The Parties therefore
agree that specific performance shall be the sole remedy available for a breach of this Agreement.
7.2
Money Damages Unavailable. Neither DEVELOPER nor CITY shall not be
entitled to any monetary compensation, whether characterized as money damages or injunctive or
other relief compelling the payment of money, including attorney fees, from the other Party by
reason of, arising out of, based upon, or relating to (a) the interpretation, enforcement,
performance, or breach of any provision of this Agreement, or (b) the respective rights or duties
of any of the Parties under the Development Approvals, the Subsequent Development Approvals,
any Development Requirement, the Land Use Regulations, or the Subsequent Land Use
Regulations. Notwithstanding the foregoing, CITY may recover from DEVELOPER any fees
owed under or pursuant to this Agreement; and DEVELOPER may recover from CITY the right
to exercise any credits and the right to receive any reimbursements under or pursuant to this
Agreement.
7.3

Termination of Agreement.

7.3.1 Termination of Agreement for Default of DEVELOPER. CITY in its
discretion may terminate this Agreement for any failure of Default by DEVELOPER;
provided, however, CITY may terminate this Agreement pursuant to this Section only after
following the procedure set forth in Section 4.3 and thereafter providing written notice to
DEVELOPER of the Default setting forth the nature of the Default and the actions, if any,
required by DEVELOPER to cure such Default and, where the Default can be cured,
DEVELOPER has failed to take such actions and cure such Default within thirty (30) days
after the effective date of such notice or, in the event that such Default cannot be cured
within such thirty (30) day period but can be cured within a longer time, as reasonably
determined by the CITY in its sole discretion, DEVELOPER has failed to commence the

19

actions necessary to cure such Default within such thirty (30) day period and to diligently
proceed to complete such actions and cure such Default.
7.3.2 Termination of Agreement for Default of CITY. DEVELOPER in its
discretion may terminate this Agreement for any Default by CITY; provided, however,
DEVELOPER may terminate this Agreement pursuant to this Section only after providing
written notice by DEVELOPER to the CITY of the Default setting forth the nature of the
Default and the actions, if any, required by CITY to cure such Default and, where the
Default can be cured, the failure of CITY to cure such Default within thirty (30) days after
the effective date of such notice or, in the event that such Default cannot be cured within
such thirty (30) day period, the failure of CITY to commence to cure such Default within
such thirty (30) day period and to diligently proceed to complete such actions and to cure
such Default.
7.3.3 Rights and Duties Following Termination. Upon the termination of this
Agreement, no Party shall have any further right or obligation hereunder except with
respect to (i) any obligations to have been performed prior to said termination, or (ii) any
Default in the performance of the provisions of this Agreement which has occurred prior
to said termination.
8.

INDEMNIFICATION AND THIRD PARTY LITIGATION.
8.1

Indemnities by DEVELOPER.

8.1.1 General Indemnity. DEVELOPER agrees to indemnify, protect, defend,
and hold harmless the CITY Parties from and against any and all Claims which may arise,
directly or indirectly, from the acts, omissions, or operations of DEVELOPER or
DEVELOPER’s agents, contractors, subcontractors, agents, or employees pursuant to this
Agreement, but excluding any loss resulting solely from the intentional or active
negligence of the CITY Parties. Notwithstanding the foregoing, (i) CITY shall have the
right to select and retain counsel to defend any such action or actions and DEVELOPER
shall pay the cost thereof; provided, however, that the Parties agree to attempt in good faith
to coordinate and/or consolidate their defense of any Claim that is subject to the
indemnification provisions of this Section; and (ii) this indemnity obligation shall not apply
to any Claim for which DEVELOPER has provided a separate indemnity to the CITY by
way of a separate instrument mutually accepted by the Parties.
8.1.2 Prevailing Wage Indemnity and Notice to Developer of Labor Code Section
1781. In connection with, but without limiting, the indemnification obligations set forth in
Section 9.1.1, DEVELOPER hereby expressly acknowledges and agrees that the CITY is
not by this Agreement affirmatively representing, and has not previously affirmatively
represented, to the DEVELOPER or any contractor(s) of DEVELOPER for any
construction on or Development on or adjacent to the Property, in writing or otherwise, in
a call for bids or any agreement or otherwise, that any work to be undertaken on the
Property, as may be referred to in this Agreement or construed under this Agreement, is
not a “public work,” as defined in Section 1720 of the Labor Code, or under any similar
existing or hereinafter enacted law or regulation. The Parties agree that, in connection with

20

the Development and construction (as defined by Applicable Law) of the Project,
including, without limitation, any and all public works (as defined by Applicable Law),
DEVELOPER shall bear all risks of payment or non-payment of prevailing wages under
California law and/or federal law and/or the implementation of Labor Code Section 1781,
as the same may be amended from time to time, and/or any other similar law. With respect
to the foregoing, DEVELOPER shall be solely responsible, expressly or impliedly and
legally and financially, for determining and effectuating compliance with all applicable
federal, state and local public works requirements, prevailing wage laws, and labor laws
and standards, and CITY makes no representation, either legally and/or financially, as to
the applicability or non-applicability of any federal, state and local laws to the construction
of the Project as it may be amended pursuant hereto or otherwise.
Without limiting the foregoing, DEVELOPER shall indemnify, protect, defend and hold
harmless the CITY Parties, with counsel reasonably acceptable to CITY, from and against
“increased costs” as defined in California Labor Code Section 1781 (including CITY’s
reasonable attorneys’ fees, court and litigation costs, and fees of expert witnesses) in
connection with the Development or construction (as defined by Applicable Law) of or on
the Property, that results or arises in any way from (1) non-compliance by DEVELOPER
of the requirement, if and to the extent applicable, to pay federal or state prevailing wages
and hire apprentices, or (2) failure by DEVELOPER to provide any required disclosure or
identification as required by California Labor Code Sections 1720 et seq. including without
limitation specifically Section 1781, as the same may be amended from time to time. The
foregoing indemnity shall survive the expiration or earlier termination of this Agreement.
8.2
Indemnification Procedures. Wherever this Agreement requires DEVELOPER
to indemnify any CITY Party:
8.2.1
any Claim.

Prompt Notice. CITY shall promptly notify DEVELOPER in writing of

8.2.2 Cooperation. CITY shall reasonably cooperate with DEVELOPER’s
defense, provided DEVELOPER reimburses CITY’s actual reasonable out of pocket
expenses (including Legal Costs) of such cooperation.
8.2.3 Settlement. Any settlement shall require the prior written consent of both
CITY and DEVELOPER, which consent shall not be unreasonably withheld if the
settlement is objectively financially reasonable. If CITY refuses to authorize a settlement
that is objectively financially reasonable, it shall be responsible for costs and damages of
the Claim that are in excess of those incurred through the date of the CITY’s rejection of
the proposal, plus the amount of the proposal.
8.2.4 CITY Cooperation. CITY shall reasonably cooperate with DEVELOPER’s
defense, provided DEVELOPER reimburses CITY for its actual reasonable out of pocket
expenses (including Legal Costs) of such cooperation.
8.2.5 Insurance Proceeds. DEVELOPER’s obligations shall be reduced by net
insurance proceeds CITY actually receives for the matter giving rise to indemnification.
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8.3
Third Party Litigation. CITY shall promptly notify DEVELOPER of any Claim
against CITY and/or any CITY Party, and/or any other administrative or judicial action to
challenge, set aside, void, annul, limit or restrict the approval and continued implementation and
enforcement of this Agreement. DEVELOPER agrees to reimburse the CITY for its reasonable
Legal Costs incurred in connection with the defense of the Claim and to fully defend and indemnify
CITY for all costs of defense and/or judgment obtained in any such action or proceeding. CITY
and DEVELOPER agree to cooperate in the defense of such action(s).
8.4
Challenge to Enforceability of Specific Obligations. The Parties have
determined in good faith that each of the provisions of this Agreement are valid and enforceable.
Notwithstanding, if a court of competent jurisdiction finds invalid or unenforceable any provision
of this Agreement purporting to supersede or otherwise render ineffectual any federal, state, or
local law or regulation in existence as of the Effective Date, DEVELOPER shall perform its
obligations under such law or regulation as it existed on the Effective Date, or as otherwise
specifically directed by a court of competent jurisdiction.
9.

MORTGAGEE PROTECTION.

The Parties hereto agree that this Agreement shall not prevent or limit DEVELOPER from
encumbering the Property or any portion thereof or any improvement thereon by any mortgage,
deed of trust or other security device securing financing with respect to the Property. CITY
acknowledges that the lenders providing such financing may require certain Agreement
interpretations and modifications and agrees upon request, from time to time, to meet with
DEVELOPER and representatives of such lenders to negotiate in good faith any such request for
interpretation or modification. Subject to compliance with Applicable Laws, CITY will not
unreasonably withhold its consent to any such requested interpretation or modification provided
CITY determines such interpretation or modification is consistent with the intent and purposes of
this Agreement. Any Mortgagee of the Property shall be entitled to the following rights and
privileges:
(a)
Neither entering into this Agreement nor a breach of this Agreement
shall defeat, render invalid, diminish or impair the lien of any mortgage on the
Property made in good faith and for value, unless otherwise required by law.
(b)
The Mortgagee of any mortgage or deed of trust encumbering the
Property, or any part thereof, which Mortgagee has submitted a request in writing
to the CITY in the manner specified herein for giving notices, shall be entitled to
receive written notification from CITY of any Default by DEVELOPER in the
performance of DEVELOPER’s obligations under this Agreement.
(c)
If CITY timely receives a request from a Mortgagee requesting a
copy of any notice of Default given to DEVELOPER under the terms of this
Agreement, CITY shall make a good faith effort to provide a copy of that notice to
the Mortgagee within ten (10) days of sending the notice of Default to
DEVELOPER. The Mortgagee shall have the right, but not the obligation, to cure
the Default during the remaining cure period allowed such Party under this
Agreement.
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(d)
Any Mortgagee who comes into possession of the Property, or any
part thereof, pursuant to foreclosure of the mortgage or deed of trust, or deed in lieu
of such foreclosure, shall take the Property, or part thereof, subject to the terms of
this Agreement. However, no Mortgagee (including one who acquires title or
possession to the Property, or any portion thereof, by foreclosure, trustee’s sale,
deed in lieu of foreclosure, lease termination, eviction or otherwise) shall have any
obligation to construct or complete construction of improvements, or to guarantee
such construction or completion; provided, however, that a Mortgagee shall not be
entitled to develop the Property or receive any benefit provided under this
Agreement unless it first agrees in writing to fully comply with this Agreement and
the Development Plan.
10.

MISCELLANEOUS PROVISIONS.

10.1 Option to Terminate Due to Litigation. If a lawsuit is filed challenging the
Development Approvals or the ordinance approving this Agreement within the time periods for
the filing of such lawsuits under the California Environmental Quality Act (Public Resources Code
section 21000 et seq.) or the State Planning and Zoning Law (Government Code section 65000 et
seq.), then the Parties shall meet and confer concerning the potential impact of the lawsuit on this
Agreement and the Development of the Project. Within thirty (30) days of such meeting, if
DEVELOPER determines that such litigation may have an unacceptable adverse impact on the
Project or its rights under this Agreement, DEVELOPER may in its discretion terminate this
Agreement by sending CITY a written notice of such termination, and the Parties shall be relieved
of any further obligations to this Agreement, to the extent that such obligations have not been
performed or have been incurred prior to such termination. DEVELOPER acknowledges and
agrees that if this Agreement is terminated, other than by court order, CITY shall have the option
to restore the General Plan, the Specific Plan, and zoning to the condition that existed prior to the
adoption of the Development Approvals or ordinance approving this Agreement. In no event,
however, shall DEVELOPER bring or cause to bring a lawsuit in any court against CITY to
invalidate any provision in this Agreement that would result in the ability of DEVELOPER to keep
the Development Approvals without having to comply with the terms and conditions of this
Agreement.
10.2 Recordation of Agreement. This Agreement shall be recorded with the County
Recorder by the City Clerk within the period required by Section 65868.5 of the Government Code.
Amendments approved by the Parties, and any termination, shall be similarly recorded.
10.3 Entire Agreement. This Agreement sets forth and contains the entire
understanding and agreement of the Parties, and there are no oral or written representations,
understandings or ancillary covenants, undertakings or agreements which are not contained or
expressly referred to herein. No testimony or evidence of any such representations, understandings
or covenants shall be admissible in any proceeding of any kind or nature to interpret or determine
the terms or conditions of this Agreement.
10.4 Estoppel Certificate. Any Party hereunder may, at any time, deliver written notice
to any other Party requesting such Party to certify in writing that, to the best knowledge of the
certifying Party, (i) this Agreement is in full force and effect and a binding obligation of the Party;
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(ii) this Agreement has not been amended or modified either orally or in writing, or if so amended,
identifying the amendments; and (iii) the requesting Party is not in Default in the performance of
its obligations set forth in this Agreement or, if in Default, to describe therein the nature and
amount of any such Defaults. A Party receiving a request hereunder shall execute and return such
Certificate within sixty (60) days following the receipt thereof. Any third party including a
Mortgagee shall be entitled to rely on the Certificate.
10.5 Severability. If any term, provision, covenant, or condition of this Agreement is
held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remaining
provisions of this Agreement shall continue in full force and effect, unless and to the extent the
rights and obligations of any Party has been materially altered or abridged by such holding.
10.6 Interpretation and Governing Law. This Agreement and any dispute arising
hereunder shall be governed and interpreted in accordance with the laws of the State of California.
Any dispute between CITY and DEVELOPER over this Agreement shall be filed, and tried, in the
Superior Court of the County of Riverside. This Agreement shall be construed as a whole
according to its fair language and common meaning to achieve the objectives and purposes of the
Parties hereto, and the rule of construction to the effect that ambiguities are to be resolved against
the drafting Party or in favor of CITY shall not be employed in interpreting this Agreement, each
of the Parties having been represented by counsel in the negotiation and preparation hereof.
10.7 Section Headings. All section headings and subheadings are inserted for
convenience only and shall not affect any construction or interpretation of this Agreement.
10.8

Singular and Plural. As used herein, the singular of any word includes the plural.

10.9 Time of Essence. Time is of the essence in the performance of the provisions of
this Agreement as to which time is an element.
10.10 Waiver. Failure of a Party to insist upon the strict performance of any of the
provisions of this Agreement by the other Party, or the failure by a Party to exercise its rights upon
the Default of the other Party, shall not constitute a waiver of such Party’s right to insist and
demand strict compliance by the other Party with the terms of this Agreement thereafter.
10.11 No Third Party Beneficiaries. This Agreement is made and entered into for the
sole protection and benefit for the Parties and their successors and assigns. No other Person shall
have any right of action based upon any provision of this Agreement.
10.12 Force Majeure. Subject to the limitations set forth below, the Term of this
Agreement and the time within which any Party shall be required to perform any act under this
Agreement shall be extended by a period of time equal to the number of days during which
performance of such act is delayed unavoidably and beyond the reasonable control of the Party
seeking the delay by: strikes; acts of God; unusually severe weather, but only to the extent that
such weather or its effects (including, without limitation, dry out time) result in delays that
cumulatively exceed twenty (20) days for any winter season occurring after commencement of
construction of the Project; failure or inability to secure materials or labor in a commercially
reasonable manner by reason of a new priority or new regulations or order of any governmental or
regulatory body; a declaration of emergency as a result of a public health issue, including the
24

occurrence of any pandemic; changes in local, state, or federal laws or regulations that render
performance commercially infeasible; any development moratorium or any action of other public
agencies that regulate land use, development, or the provision of services and that unreasonably
prevents, prohibits, or delays construction of the Project due to circumstances beyond
DEVELOPER’s control, including without limitation any extension authorized by Government
Code Section 66463.5(d); enemy action; civil disturbances; wars; terrorist acts; fire; unavoidable
casualties; referenda; or mediation, arbitration, litigation, or other administrative or judicial
proceeding commenced by a third party and involving the Development Approvals or Subsequent
Development Approvals or this Agreement (each a “Force Majeure Delay”). An extension of
time shall be for the period of the enforced delay and shall commence to run from the time of the
commencement of the cause, if written notice by the Party claiming such extension is sent to the
other Parties within thirty (30) days of the commencement of the cause. If written notice is sent
after such thirty (30) day period, then the extension shall commence to run no sooner than thirty
(30) days prior to the giving of such notice. The cumulative extensions of time for Force Majeure
Delays for individual performance obligations hereunder shall not exceed five (5) years, and the
cumulative extensions of the expiration of this Agreement as a result of Force Majeure Delays
shall not exceed two (2) years, unless otherwise agreed to in writing in accordance with Section
10.13.
10.13 Extension of Time Limits. The time limits set forth in this Agreement may be
extended by mutual consent in writing of the Parties without amendment to this Agreement.
Except as otherwise specified in this Agreement, each Party may agree or refuse to agree to any
extension of time in its sole and absolute discretion.
10.14 Mutual Covenants. The covenants contained herein are mutual covenants and also
constitute conditions to the concurrent or subsequent performance by the Party benefited thereby
of the covenants to be performed hereunder by such benefited Party.
10.15 Successors in Interest. As provided in Section 65868.5 of the Government Code,
and except as otherwise provided in this Agreement, all of the terms, provisions, covenants and
obligations contained in this Agreement shall be binding upon, and inure to the benefit of, CITY
and DEVELOPER, and their respective successors and assigns. In no event shall this Agreement
impose obligations on Individual Unit Owners. From and after the date that certificates of
occupancy have been issued (or a final inspection is completed when no certificate of occupancy
is required) for all buildings and improvements to be constructed on a parcel within the Project (or
with respect to a single-family dwelling unit on a single-family residential lot), such parcel shall
not be burdened with the obligations of DEVELOPER under this Agreement.
10.16 Counterparts. This Agreement may be executed by the Parties in counterparts,
which counterparts shall be construed together and have the same effect as if each of the Parties
had executed the same instrument.
10.17 Jurisdiction and Venue. Any action at law or in equity arising under this
Agreement or brought by any Party hereto for the purpose of enforcing, construing or determining
the validity of any provision of this Agreement shall be filed and tried in the Superior Court of the
County of Riverside, State of California, and the Parties hereto waive all provisions of law
providing for the filing, removal or change of venue to any other court.
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10.18 Project as a Private Undertaking. It is specifically understood and agreed by and
between the Parties hereto that the Development of the Project is a private Development, that
neither Party is acting as the agent of the other in any respect hereunder, and that each Party is an
independent contracting entity with respect to the terms, covenants and conditions contained in
this Agreement. No partnership, joint venture or other association of any kind is formed by this
Agreement. The only relationship between CITY and DEVELOPER is that of a government entity
regulating the Development of private property and the owner of such property.
10.19 Further Actions and Instruments. Each of the Parties shall cooperate with and
provide reasonable assistance to the other to the extent contemplated hereunder in the performance
of all obligations under this Agreement and the satisfaction of the conditions of this Agreement.
Upon the request of either Party at any time, the other Party shall promptly execute, with
acknowledgment or affidavit if reasonably required, and file or record such required instruments
and writings and take any actions as may be reasonably necessary under the terms of this
Agreement to carry out the intent and to fulfill the provisions of this Agreement or to evidence or
consummate the transactions contemplated by this Agreement.
10.20 Eminent Domain. No provision of this Agreement shall be construed to limit or
restrict the exercise by CITY of its power of eminent domain.
10.21 Amendments in Writing/Cooperation. This Agreement may be amended only
by written consent of both Parties specifically approving the amendment and in accordance with
the Government Code provisions for the amendment of Development Agreements. The Parties
shall cooperate in good faith with respect to any amendment proposed in order to clarify the intent
and application of this Agreement, and shall treat any such proposal on its own merits, and not as
a basis for the introduction of unrelated matters.
10.22 Authority to Execute. The Person or Persons executing this Agreement on behalf
of DEVELOPER warrants and represents that he/they have the authority to execute this Agreement
on behalf of his/their corporation, partnership or business entity and warrants and represents that
he/they has/have the authority to bind DEVELOPER to the performance of its obligations
hereunder.
IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day
and year first set forth above.
[Signatures Attached]
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CITY: CITY OF MENIFEE
By
Mayor
ATTEST:
By
City Clerk
APPROVED AS TO FORM:
By
City Attorney
(SEAL)
DEVELOPER: KELCO PROPERTIES,
LLC, a California limited
liability company.
By
Title
By
Title
By
Title

PLATINUM PROPERTIES, LLC, a
California limited liability
company.
By
Title
By
Title
By
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Title
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A notary public or other officer
completing this certificate verifies only
the identity of the individual who signed
the document to which this certificate is
attached, and not the truthfulness,
accuracy, or validity of that document.

STATE OF CALIFORNIA

)
)
)

COUNTY OF

ss:

On ______________, 2020 before me, _____________________________________________
Notary Public
(insert name and title of the officer),
personally appeared
, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature: _______________________________________

[Seal]
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EXHIBIT A
Legal Description of the Property
THE SUBJECT PROPERTY IS SITUATED IN THE CITY OF MENIFEE, COUNTY OF
RIVERSIDE, STATE OF CALIFORNIA, AND IS DESCRIBED AS FOLLOWS:
ASSESSOR PARCEL NO. 360-380-002:
THAT PORTION OF THE SOUTHEAST QUARTER OF SECTION 15, TOWNSHIP 6 SOUTH,
RANGE 3 WEST, SAN BERNARDINO AND MERIDIAN, DESCRIBED AS FOLLOWS:
BEGINNING AT THE SOUTHWEST CORNER OF THE SOUTHEAST QUARTER OF SAID
SECTION 15; THENCE NORTH 0° 20’ WEST, ALONG THE WEST LINE OF SAID
SOUTHEAST QUARTER, 495 FEET; THENCE SOUTH 89° 55’ EAST, PARALLEL WITH
THE SOUTH LINE OF SAID SOUTHEAST QUARTER, 743.65 FEET; THENCE SOUTH 0°
20’ EAST, PARALLEL WITH THE WEST LINE OF SAID SOUTHEAST QUARTER, 495
FEET TO A POINT ON THE SOUTH LINE OF SAID SOUTHEAST QUARTER; THENCE
NORTH 89° 55’ WEST, ALONG SAID SOUTH LINE, 748.65 FEET TO THE POINT OF
BEGINNING. EXCEPTING THEREFROM THE SOUTHERLY RECTANGULAR 30 FEET AS
CONVEYED TO THE COUNTY OF RIVERSIDE, BY DEED RECORDED SEPTEMBER 7,
1948 IN BOOK 1009 PAGE 227 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY,
CALIFORNIA.
ASSESSOR PARCEL NO. 360-380-007:
THAT PORTION OF PARCEL 1, LOT “A” AND A PORTION OF LOT “B” OF PARCEL MAP
NO. 10,610 AS SHOWN BY MAP ON FILE IN BOOK 58, PAGE 76 OF PARCEL MAPS,
RECORDS OF RIVERSIDE COUNTY, DESCRIBED AS FOLLOWS: COMMENCING AT
THE SOUTH ONE-QUARTER CORNER OF SECTION 15, TOWNSHIP 6 SOUTH, RANGE 3
WEST, SAN BERNARDINO MERIDIAN, SAID QUARTER CORNER BEING A POINT ON
THE CENTER LINE OR SCOTT ROAD; THENCE SOUTH 89° 54’ 46” EAST ALONG SAID
CENTER LINE OF SCOTT ROAD, A DISTANCE OF 748.65 FEET TO THE TRUE POINT OF
BEGINNING; THENCE NORTH 0° 20’ 43” WEST PARALLEL TO THE NORTH- SOUTH
CENTER OF SECTION LINE A DISTANCE OF 495.00 FEET; THENCE SOUTH 89° 54’ 46”
EAST PARALLEL TO SAID CENTER LINE OF SCOTT ROAD, A DISTANCE OF 570.98
FEET TO A POINT ON THE CENTER LINE OF HAUN ROAD BEARING SOUTH 0° 19’ 48”
EAST 2133.29 FEET FROM THE CENTER LINE INTERSECTION OF HAUN ROAD AND
WICKERD ROAD; THENCE SOUTH 0° 19’ 48” EAST ALONG SAID CENTER LINE, A
DISTANCE OF 495.00 FEET TO THE CENTER LINE INTERSECTION OF HAUN ROAD
AND SCOTT ROAD; THENCE NORTH 89° 54’ 46” WEST ALONG SAID CENTER LINE OF
SCOTT ROAD, A DISTANCE OF 570.85 FEET TO THE TRUE POINT OF BEGINNING.
EXCEPTING THEREFROM THAT PORTION CONVEYED TO THE STATE OF
CALIFORNIA BY DEED RECORDED APRIL 2, 1973, AS INSTRUMENT NO. 41166,
RECORDS OF RIVERSIDE COUNTY.
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ASSESSOR PARCEL NO. 360-380-009:
PARCEL A OF LOT LINE ADJUSTMENT NO. LLA 17-008 PER DOCUMENT RECORDED
MARCH 20, 2018 AS INSTRUMENT NO. 2018-0104555 OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY.
ASSESSOR PARCEL NO. 360-380-010:
PARCEL B OF LOT LINE ADJUSTMENT NO. LLA 17-008 PER DOCUMENT RECORDED
MARCH 20, 2018 AS INSTRUMENT NO. 2018-0104555 OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY.
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EXHIBIT B
Map Showing Property and Its Location
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EXHIBIT C
Development Plan
The Development Plan under the Agreement is the plan for the Development1 of the Property, as
set forth in and regulated by the Development Approvals, planning and zoning standards,
regulations, applicable conditions of approval, and criteria for the Development of the Property,
all as contained in the following:2
1. The Menifee General Plan
2. Title 9, Planning and Zoning, of the Menifee Municipal Code
3. Menifee Municipal Code Chapter 8.26, Grading Regulations
4. Title 7, Subdivisions, of the Menifee Municipal Code
5. The Design Guidelines of the City of Menifee, adopted by the Menifee City Council on
April 15, 2020.
6. Plot Plan No. 2017-287 (“Plot Plan”) proposes the construction of 268,393 sq. ft. of retail
commercial buildings, including a 157,844 sq. ft. Anchor Building with gas station,
123,770 sq. ft., 5-story hotel (135 rooms), and a two-phase 304-unit (390-bed) senior
assisted living, independent living and memory care facility on 54.01 gross acres, adopted
by the City Council of the City of Menifee on ________________ and provides the
required contents of a Development Plan in compliance with Government Code section
65865.2. The Plot Plan specifically contemplates and requires that the retail commercial
buildings on the Property would cover 33.11 gross acres of the total Property, and would
consist of the following: (i) Shops 1 (8,600 sq. ft.); (ii) Shops 2 (9,000 sq. ft.); (iii) Shops
3 (9,900 sq. ft.); (iv) Shops 4 (6,600 sq. ft.); (v) Shops 5 (10,800 sq. ft.) (with a site plan
option to instead construct a 9,000 sq. ft. facility with a drive through); (vi) Shops 6 (9,600
sq. ft.); (vii) Fitness Center (37,000 sq. ft.); (viii) Pad 1 Restaurant (7,721 sq. ft.); (ix) Pad
2 Restaurant (5,560 sq. ft.); (x) Pad 3 Restaurant (2,368 sq. ft.); (xi) Pad 4 Restaurant 3,400
sq. ft.); (xii) Anchor Building with gas station (157,844 sq. ft.). In addition, a hotel will
cover 4.29 gross acres of the Property, a senior living facility will cover 12.88 gross acres
of the Property and will consist of a two-phase 304-unit (390-bed) senior assisted living,

1

All capitalized terms used in this Exhibit C shall have the meaning assigned to those terms in
the Junction Development Agreement, to which this Exhibit C is attached.
2
Under Section 3.2 of the Agreement, except as otherwise provided in the Agreement, those
portions of the items listed on Exhibit C that govern permitted uses of the Property, the density
and intensity of use of the Property, the maximum height and size of proposed buildings, and the
design, improvement and construction standards and specifications applicable to Development of
the Property, shall govern the Development of the Property.
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independent living, and memory care facility; the Property consists of a total of 54.01 gross
acres.
7. Conditional Use Permit 2018-288 authorizing, subject to the conditions contained therein,
the gas station and senior living uses depicted on the Plot Plan
8. The Mitigation Measures identified in Exhibit D.
9. All other ordinances, resolutions, codes, rules, regulations, CITY adopted plans and official
policies of CITY adopted and effective on or before the Effective Date governing
Development and use of land, including, without limitation, the permitted use of land, the
density or intensity of use, subdivision requirements, the maximum height and size of
proposed buildings, the provisions for reservation or dedication of land for public purposes,
and the design, improvement and construction standards and specifications applicable to
the Development of the Property.
10. Variances, conditional use permits, master plans, public use permits, and plot plans that
constitute Subsequent Development Approvals.
COMPLETE COPIES OF THE DEVELOPMENT PLAN ARE ON FILE WITH THE CITY
CLERK.
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EXHIBIT C-1
Site Plan
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EXHIBIT D
Mitigation Measures
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EXHIBIT E
Development Impact Fees

1

Fee includes MDP South Benefit Area
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EXHIBIT F
Public Benefits
1) Expanded Contribution to Howard Way Ultimate Improvements–The DEVELOPER

shall pay an in lieu fee sufficient to cover the costs of installation those improvements, in
addition to those otherwise conditions as part of the Development Plan, sufficient to build
the ultimate improvements on Howard Way sufficient to satisfied City collector street
standards along the full Project frontage (“Fee for Expanded Improvements”). The
Amount of the Fee for Expanded Improvements shall be based on an Engineers Estimate
commissioned by DEVELOPER and approved by City, utilizing unit costs that the City
utilizes for bonding purposes. The Fee for Expanded Improvements must be paid prior to
the issuance of grading permits for the roadway improvements along Howard Way that are
required of DEVELOPER as part of the Development Plan. .
2) Master Drainage Improvements – DEVELOPER shall construct or cause the
construction of the portion of the master drainage facility from the southerly right of way
of Scott Road to the northerly right of way of Scott Road which is also the southerly
property line of the project site, as depicted on Exhibit F-1, and more particularly
described on Exhibit F-2 (“Drainage Improvements”). Improvement Plans for the
Drainage Improvements shall be submitted concurrent with DEVELOPER’s submittal of
improvement plans for Haun Road improvements.
DEVELOPER shall also convey to CITY drainage / flowage easement to allow public
waters to cross the property via the public master drainage facility to the terminus north
and west of the project site, as depicted on Exhibit F-1, and more particularly described
on Exhibit F-2 (“Drainage Easement”).
The Drainage Improvements shall be completed and the Drainage Easement shall be
conveyed to the City prior to the completion of the DEVELOPER’s improvements to Scott
Road and Haun Road.
3) Haun Road Alignment Study (Study) - DEVELOPER shall cause to be prepared an
alignment study prepared by a registered Civil Engineer, which shall analyze
improvements for Haun Road from Scott Road to Scott Road north to Holland Road, a
distance of 2.0 miles (±10,600 LF) (“Alignment Study”). The Alignment Study shall be
consistent with the scoping letter of March 27, 2020 from Ronald W. Sklepko, P.E., Vice
President of DRC Engineering, Inc., attached hereto as Exhibit F-3.
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EXHIBIT F-1
Summary of Main Drain Improvements in Scott Road and Haun Road
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EXHIBIT F-2
Preliminary Drainage Plan Detail

916/031858-0003
15091031.1 a05/21/20

EXHIBIT F-2
-1-

916/031858-0003
15091031.1 a05/21/20

EXHIBIT F-2
-2-

EXHIBIT F-3
Scoping Letter for Haun Road Alignment Study
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Assumption Agreement
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